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The opinions expressed in this White Paper do not 
necessarily reflect the position of each contributor, 
given that the editorial team is composed of 
numerous academics and professionals. It shall not 
be considered as a legal advice. Moreover, legal 
advice often is the starting point of any STOs in 
Switzerland, given that such crowdfunding activity 
is still relatively new and that Swiss and foreign 
regulation may apply.

Copyright Information
All rights reserved. © SCA (Swiss Crowdfunding Association), 2021. 
Copyright: the content of this White Paper is protected by copyright law.
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Glossary
AML
AMLA
AMLO
AMLO-FINMA
BA
BO
CIS
CISA
CISO
CMTA
CO
Contributors/investors
DLT
DLT Act

FinIA
FinSA
FISA
FMIA
FMIO
ICO(s)
IFZ
KYC
MiFID II

MROS
OR
SBA
SCA
SME(s)
ST(s)
STO(s)
TGE
UT(s)

Anti-money laundering
Anti-Money Laundering Act, OR 955.0
Anti-Money Laundering Ordinance, OR 955.01
Anti-Money Laundering Ordinance, OR 955.033.0
Banking Act, OR 952.0
Banking Ordinance, OR 952.01
Collective Investment Scheme(s)
Collective Investment Scheme Act, OR 951.31
Collective Investment Scheme Ordinance, OR 951.311
Capital Markets and Technology Association
Code of Obligations, OR 220
People contributing / investing in crowdfunding project
Distributed ledger technology
Federal Act on the Adaptation of Federal Law to Developments in the 
Technology of Distributed Electronic Registers (adopted by the Parliament 
on 25 September 2020; the private law sections have entered into force on 1 
February 2021 whereas the remaining adaptations are expected to come into 
force on 1 August 2021)
Financial Institutions Act
Financial Services Act
Federal Intermediated Securities Act, OR 957.1
Financial Market Infrastructure Act, OR 958.1
Financial Market Infrastructure Ordinance, OR 958.11
Initial coin offering(s), including TGEs and STOs
Institut für Finanzdienstleistungen Zug
Know-your-customer
Directive 2014/65/EU of the European Parliament and of the Council of 15 May 
2014 on markets in financial instruments
Money Laundering Reporting Office of Switzerland
Swiss Official Record (Recueil officiel)
Swiss Banking Association
Swiss Crowdfunding Association
Small and medium enterprise(s)
Security token(s)
Security token offering(s)
Token Generating Event(s)
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Introduction by
Alexandre de Boccard
Chairman of the SCA
Recent social trends and technological 
developments – such as digitalization, automation 
and decentralization – are subjecting society to 
a paradigm shift leading to the creation of a new 
business ecosystem and opportunities that have 
the potential of establishing Switzerland as one of 
the epicenters of this ongoing revolution, thanks to 
several factors and in particular to the proactivity of 
federal and several cantonal authorities.

The SCA is a neutral, nonprofit association 
aiming at supporting the crowdfunding industry in 
Switzerland by promoting collective awareness on 
the potential of crowdfunding and supporting the 
development of a robust and pragmatic federal 
regulatory framework for its members. The SCA 
pursues its mission inter alia by organizing events 
(e.g. seminars and networking opportunities) and 
representing its members’ interest at the federal 
level. SCA published several standpoints during 
the consultation process in relation to FinTech 
regulation and had meetings with the federal 
authorities on such topic. The SCA also published 
two previous white papers: on crowdfunding 
(2017), respectively Real Estate crowdfunding 
(2019), both available on the SCA website www.
swisscrowdfundingassociation.ch.

White papers1 are position statements which aim 
at drawing the attention of the SCA members’ 
and network on upcoming high-potential technical 
topics. The present 2021 white paper (the “White 

1 The SCA’s white papers currently include the one issued in 2015 on crowdfun-
ding as well as the one proposed in 2017 on real estate crowdfunding and are 
all available on the SCA’s website: <https://www.swisscrowdfundingassociation.
ch/>.

Paper”) follows this approach and analyses in 
details the Swiss ecosystem and regulatory 
framework of crowdfunding activities in Switzerland 
in the form of a STO.

Given that STOs are a mean of financing falling 
under the definition of crowdfunding and that we 
strongly believe that STOs will be used more and 
more frequently by Swiss companies seeking to 
raise funds, the SCA has decided to dedicate 
a white paper to this subject in order for its 
members and network to stay at the forefront of the 
crowdfunding industry’s developments.

More specifically, the purpose of this white paper 
is to introduce the various types of STOs observed 
in Switzerland and to provide information about 
their structuring (incl. main regulatory requirements 
and necessary documentation). Some statistics 
and information in this White Paper refers to 
crowdfunding (not specifically STO), given that the 
Hochschule of Lucerne is monitoring crowdfunding 
in Switzerland since 2015. However, we thought it 
was useful to provide some information regarding 
crowdfunding more generally (not only STO, given 
in particular the excellent quality of information 
gathered and statistics provided by the Hochschule 
of Lucerne.
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Crowdfunding
FinTech is defined as “computer programs and 
other technology used to support or enable 
banking and financial services”.1 Crowdfunding 
is considered as one of the various categories 
of FinTech, as it is “a form of crowdsourcing and 
alternative finance”2 consisting in “the practice of 
funding a project or venture by raising money from 
a large number of people who each contribute a 
relatively small amount, typically via the Internet”.3

1 https://www.lexico.com/en/definition/fintech> (consulted on March 24, 
2021).
2 https://en.wikipedia.org/wiki/Crowdfunding> (consulted on March 24, 2021).
3 https://www.lexico.com/en/definition/crowdfunding> (consulted on March 
24, 2021). For a definition in the Swiss legal literature, see FAVROD-COUNE P., 
Crowdfunding – Analyse de droit suisse du financement participatif, Lausanne 
2018, N 175. 

· Reward-based crowdfunding (also called 
crowdsupporting): mostly used for creative, 
cultural, sport or commercial projects. Here, 
the contributors usually receive one-off 
considerations in the form of products, works of 
art or services.

· Donation-based crowdfunding (also called 
crowddonating): mostly used for social, charitable 
and cultural projects. This method can also be 
used to raise funds for political campaigns. Here, 
contributions are usually not associated with any 
consideration and are deemed donations.

· Crowdlending (also called peer-to-peer 
lending): employed as a financing method for 
private individuals or SMEs with a loan (private 
placement to a limited number of contributors) 
or the issuance of bonds (i.e. standardized loan, 
available to an unlimited number of contributors 
on the basis of a prospectus which provide 
for standardized terms & conditions). These 
funds are considered as borrowed capital in the 
company’s books since contributors provide 
capital and receive interest payments in return. 
The amount of payable interest typically depends 

on the risk presented by the borrower and the 
presence or not of a collateral (and other form of 
guarantee).

· Crowdinvesting (also called equity-based 
crowdfunding): contributors acquire equity or 
participation rights in the target company to 
get returns in the form of dividends and/or an 
increase in value of the shares or participation 
rights, or directly a title of ownership of an 
asset (typically real estate). This type of funding 
is particularly used by businesses in the early 
stages of development, like start-ups (for seed, 
series A and B financing).

Crowdfunding

Commercial / Presale
Non-commercial

Business / Startup
Real estate

Business
Consumer
Real Estate

Asset-backed

Reward-based
Crowdfunding

Donation-based
Crowdfunding Crowdlending Crowdinvesting
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Real estate crowdfunding may take several forms 
(in Switzerland): crowdinvesting, with contributors 
becoming (a) direct co-owners of a property, (b) 
owners of shares of a company itself owning the 
property, (c) crowdlending (via loans or bonds, i.e. 
standardized loans) or (d) owner of other types of 
financial instruments (securities) linked to real estate. 
The Swiss real estate crowdfunding and more 
generally PropTech has been growing significantly 
since 2014 and continues to grow.

The combination of the 2008 financial crisis’ 
detrimental consequences with the ongoing global 
digital transformation led to an exponential growth 
of “traditional” crowdfunding (i.e. without the use of 
a token) as a financing source compared to classic 
banking credits whose allocation has been subject 
to ever-increasing constraints.

1 This graph comprises successfully funded campaigns for the different types of crowdfunding by funding 
volume 2008-2019 (without ICOs or STOs figures).

1 DIETRICH A./ AMREIN S., <https://blog.hslu.ch/retailbanking/files/2020/06/Crowdfunding-Monitor-Switzerland-2020.pdf> (consulted on March  24, 2021).

STOs
An initial coin offering (ICO) is a type of funding 
using cryptocurrencies, crypto based assets and 
official currencies (fiat). The process is done by 
performing a crowdfunding campaign (i.e. via 
Internet). In other words, ICOs are a new way to 
crowdfund by issuing a coin / token. The same 
reasoning applies to Securities Token Offerings.

STOs are somehow similar to ICOs except that 
they specifically involve security tokens (STs)1 
which may represent any types of assets (including 
commodities, precious metals, other physical 
goods or real estate) or securities, i.e. equities 
(including participation rights), bonds, certificates / 
structured products (including Actively Management 
Certificates, AMC) or collective investment schemes 
(with the relevant registration for the financial 
service provider and, in the latter case, with the 
relevant approval or authorisation for the collective 
investment scheme). And for sake of completeness 
we will just mention Initial Exchange Offering 
IEOs, which is an ICO or STO conducted on a 
cryptocurrency exchange (simply put, it is a kind of 
Initial Public Offering, IPO for cryptos, in the same 
way as one would go on a stock exchange for a 
usual IPO).
 
It is rather difficult to find official figures for STOs, 
especially when differentiating between ICOs & 
STOs. However, if we consider them together, the 
global ICO/STO volume worldwide reached a total 
of about USD 31.1bn by 2019. The yearly amount 
declined in 2019 to USD 4.1 bn until October from 
the highest yearly volume on record of 19.7 bn 
reached in 2018. 

1 https://www.fxcm.com/uk/insights/security-token-offering-sto/> (consulted on March 12, 2021).
2 https://www.pwc.ch/en/publications/2020/Strategy&_ICO_STO_Study_Version_Spring_2020.pdf> (consulted on March 24, 2021)
3 IFZ, FinTech Study 2019 - An Overview of Swiss FinTech, 11 ff.  https://blog.hslu.ch/retailbanking/files/2019/03/IFZ-FinTech-Study-2019_Switzerland.pdf & 
https://blockstate.com/global-sto-study-en/>, (consulted on March 24, 2021).

Included in these numbers are the first two STOs 
launched in 2017 raising about USD 22m and 
growing exponentially to USD 444m in twenty-eight 
STOs by end of 2018. STOs remained solid for the 
first half of 2019 with funding volume reaching USD 
243m in 12 STOs. However, for the following four 
months until October, period over which we have 
data, funding volume were low with only USD 27mio 
raised in 8 STOs.2

For Switzerland the number of ICOs/STOs stands 
at fifteen with approximatively CHF 386m raised in 
2018. Out of these, five could be defined as STOs 
and managed to raise about CHF 82m over the 
same period.3

Taking this into consideration as well as some 
figures and market trends already available, the 
SCA expects STOs to grow significantly due to, on 
one hand, the important need to raise funds, for 
entrepreneurs, businesses and projects, and, on 
the other hand, the expectation that investors will 
be looking for new ways to diversify their allocation 
in order to increase the risk adjusted returns of 
their investments (due to current high volatility in 
traditional equity market and low returns in relation 
to traditional fixed income products).

We consider that STs are taking the financial world 
by storm, and it is no surprise that investors are 
observing this phenomenon very closely. Research 
and surveys from institutions such as the World 
Economic Forum (WEF), Deloitte or McKinsey 
project that up to 10% of the global Gross Domestic 
Product (GDP) will be stored and transacted with 
the help of blockchain technology by 2025–27. Over 
the next few years, the majority of private placement 
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sales will be facilitated by blockchain technology 
via STs. The future of the industry seems full of 
possibilities for adoption, with big investment giants 
such as JP Morgan and many other companies 
starting to move onto the blockchain and create 
their own STO model. One of the main advantages 
of STs is that they may facilitate, reduce the cost 
and shorten the investments in companies (issuers 
of token) and provide a direct access between the 
investors and the companies. Equity tokens, debt 
tokens and hard asset-backed tokens are the three 
emerging categories, which should in our view see 
further development in the future. Subsequently, we 
expect accelerating tokenization of smaller as well 
as more illiquid and non-fungible assets (e.g. SME 
shares or real estate) attributed to the benefit of 
easy ownership transfer leveraging the blockchain 
technology.

Indeed, STs are expected to become a pillar of 
digital security services of the future due to several 
factors, for instance technological advancements 
and transparency as well as favourable regulatory 
framework in jurisdictions like Switzerland. Key 
to furthering these developments will be creating 
interoperability of the technology with other 
digital asset classes and existing systems in 
order to attract interest that is more widespread. 
Stakeholders in the security value chain will need to 
cooperate and recognize these tokens as the future 
and implement them accordingly. 

Of course, traditional exchanges or new trading 
platforms may have a role (primary and/or 
secondary market) in this process, for specific STOs 
(not all of them due to the requirements of the said 
exchanges). Currently, the challenge for Switzerland 
is to have a ST trading platform.

In Switzerland, a regulated market infrastructure 
provider, SDX (SIX Digital Exchange), is planning 
to provide a fully integrated digital asset trading, 
settlement and custody platform. The key to these 

developments will be the interoperability of the 
technology with other digital asset classes and 
technologies of the present.

The future of the STO industry seems full of 
possibilities. STO Industry experts believe that STs 
will replace the current financial architecture and 
become the new foundation of world investment 
and security transactions.

This new wave of digital tokens will offer investors 
greater transparency, risk disclosures and 
protections aligned with securities legislation. 
Regarding that aspect, Switzerland is very well 
positioned with a clear framework. Moreover, 
even if not directly linked to tokenization, the 
blockchain ecosystem is growing with several major 
international project. 

There are also challenges around the evolving 
technological landscape and market infrastructure, 
including scalability and compatibility among the 
existing blockchain protocols as well as appropriate 
custody and cybersecurity frameworks for this 
new asset class. Despite these challenges, we 
truly believe that tokenization is set to transform 
the investing landscape and will be a change of 
paradigm for securities trading, providing not just 
millennial investors, but all investors, with a new way 
to interact between them and with companies. 

In summary, one thing is clear; we are only at the 
start of the fourth industrial revolution. The Era of 
Tokenization may apply to any type of ownership 
rights and may have the same consequence 
as what digitalization did to media. The road to 
discovery and innovation lies ahead of us to create 
positive change and democratize the way that 
we do things. From real estate buildings to debts 
instruments, the way we invest in assets could be 
about to fundamentally change with the arrival of 
tokenization. Let us dig into more details now.

TOKENS 
CLASSIFICATION
There are no official international standards or 
classifications of tokens. In Switzerland, the 
classification of tokens is mainly based on the two 
ICO practical guides published by FINMA. The ICO 
or TGE term is a generic term that can be used 
widely. 

Despite the absence of official international 
classification, FINMA classification is referred to in 
other jurisdictions as reference or comparative law.1 

Even though this White Paper does not cover 
specifically UTs (utility tokens), it is worth defining 
this term in order to be able to distinguish a 
contrario what a ST is exactly. In particular, a 
UT may be considered by FINMA as a ST (asset 
token) if it has an investment purpose, even 
partially (for instance when the token functions 
and/or technological DLT platform functions 
are not fully operational at the time the token is 
issued).

1 E.g. American Bar Association - Derivatives and Futures Law Committee 
- Innovative Digital Products and Processes Subcommittee - Jurisdiction 
Working Group, Digital and Digitized Assets: Federal and State Jurisdictional 
Issues, March 2019, p. 28 ff and December 2020 p. 308 ff.
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Utility tokens
DESCRIPTION

According to the FINMA Guidelines for enquiries 
regarding the regulatory framework for initial 
coin offerings of February 16, 2018 (the “FINMA 
Guidelines on ICO”) FINMA defines UTs as “tokens 
which are intended to provide access digitally to an 
application or service by means of a blockchain-
based infrastructure”.1

AUTHORISATION

Securities regulation
According to FINMA’s written practice, “Utility 
tokens will not be treated as securities if their sole 
purpose is to confer digital access rights to an 
application or service and if the utility token can 
actually be used in this way at the point of issue. 
In these cases, the underlying function is to grant 
the access rights and the connection with capital 
markets, which is a typical feature of securities, is 
missing. If a utility token additionally or only has an 
investment purpose at the point of issue, FINMA will 
treat such tokens as securities (i.e. in the same way 
as asset tokens)”.2

UTs may qualify as a security if the economic 
purpose of the token is an investment, fully or 
partially, i.e. if the issuer intends to use the proceeds 
of the ICO to develop the token’s functions and, 
if any, the underlying DLT platform. In such a 
case, the token fulfils both a utility and investment 
purpose.

In other words, one of the conditions not to be 
considered as a ST (or UT with investment purpose 
as defined in the FINMA Guidelines on ICO) is that 

1 FINMA, Guidelines for enquiries regarding the regulatory framework for initial 
coin offerings (ICOs).
2 enquiries regarding the regulatory framework for initial coin offerings (ICOs). 
  Ibid

the token’s functions and underlying DLT platform 
must be functional when the token is issued (“token 
functionality requirement”).

By “token functionality requirement”, one should 
understand under Swiss regulations that the 
proceeds from the ICO may be used – provided that 
the token and the platform are already developed 
– for research & development, marketing activities 
and/or development of a (already issued) token 
underlying protocol and that this requirement does 
not prevent improvements of existing functions of a 
token or additional functions of such token. 

The Swiss Federal Council confirmed this position 
of the Swiss regulator and stated the following in 
a report dated December 14, 2018 entitled “Legal 
framework for distributed ledger technology and 
blockchain in Switzerland: an overview with a 
focus on the financial sector” (the “Federal Council 
Report”): “the token issuers use the funds for their 
projects. This is typically done by using the raised 
funds for research & development, marketing 
activities, development of the protocol, etc.”.1 

No authorisation and no supervision by FINMA 
is needed to issue a UT. That being said, it is 
recommended to obtain a FINMA no-action letter 
(ruling) confirming that the token issued falls 
exclusively under the “UT” category. We reserve the 
AML regulation (see below, in the same chapter). It 
is common that Swiss banks ask such no-action 
letter to their clients which are “DLT companies”, 
given the following standard of the Swiss Banking 
Association: “in case of doubt, a proof (of the token 

1 Federal Council Report, chapter 3.2.3, p. 35.
2 SBA guidelines on opening corporate accounts for DLT companies, chapter 3, p. 8: https://www.swissbanking.org/fr/services/bibliotheque/directives: website 
consulted on March 12, 2021.

qualification) may be the answer from FINMA in a 
no-action letter”.2

 
E.g. of a positive FINMA ruling: “In the case at hand, 
the tokens will be fully usable at the point of issue. 
This means that the tokens will allow each user to 
access the platform, to use the different features 
and to remunerate the users and/or the team and 
the partner at the time of the ICO. Thus, the tokens, 
according to FINMA’s practice, should be qualified 
as utility tokens and not securities. We draw your 
attention to the fact that, if, at the time of the ICO, 
the tokens, the platform or its features should not 
be functional, a qualification of the tokens falling into 
the “utility tokens” is excluded”.

AML REGULATIONS

According to the FINMA Guidelines on ICOs, 
the issuance of UTs shall not be subject to AML 
regulations if the main functionality of the token is 
an access right to a non-financial application on 
blockchain technology. Such UTs are called a “pure” 
UT (i.e. not a hybrid, payment / utility token).
 
This being said, UTs are also often used as a mean 
of payment in consideration for a service provided on 
the respective platform and therefore have a hybrid 
function, or at least are considered as such by FINMA. 
The question is whether a so-called pure UT may 
exist under these circumstances or whether the UT 
shall always be a “hybrid token” (utility and payment).
According to FINMA, the issuance of a UT should 
not be subject to the AMLA given that the payment 
function is by default an accessory function/service 
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of such token (Art. 2 para. 2 let. a no. 3 AMLO). 

FINMA clarifies in its FINMA roundtable 
documentation on ICOs of March 20181 that 
an “accessory service” is classified as follows 
(cumulative): 

· A service, which is integrated into a contractual 
relationship, unrelated to the financial sector; 

· The contracting party, which provides the 
primary service, also provides the accessory 
service; 

· The accessory service is of subordinate 
importance to the primary service; and

· The provision of the primary service is not 
necessarily possible without the token.

In practice, we note that FINMA is not always 
willing, when issuing a ruling, to easily accept the 
payment function as being accessory and thus will 
generally qualify a UT as a hybrid token in these 
circumstances.

Based on the above, one could argue that there is 
thus no sharp line between a UT and a payment 
token.

Nevertheless, in practice, this is rarely an issue. 
Indeed, as best practice in Switzerland, it is 
recommended to always subject the issuance on 
the primary market of a UT (i.e. at the time of the 
ICO) to AML regulations.

This is also based on the Swiss Banking Association 
recommendation: “Regardless of whether the AMLA 
applies, it is recommended that KYC / AML checks 

1 FINMA roundtable on ICOs, March 2018, p. 21.
2 SBA guidelines on opening corporate accounts for DLT companies, chapter 4.5, p. 13: https://www.swissbanking.org/fr/services/bibliotheque/directives: web-
site consulted on March 12, 2021
3 SBA guidelines on opening corporate accounts for DLT companies, chapter 4.5, p. 13: https://www.swissbanking.org/fr/services/bibliotheque/directives: web-
site consulted on March 12, 2021

be carried out in accordance with the applicable 
standards”.2

 
In other words, an issuer will generally apply the 
AML standards when issuing a UT to have a better 
chance of converting the cryptocurrencies received 
when selling the UT into fiat (for instance CHF, EUR) 
and depositing the FIAT amount in a Swiss bank 
account. In theory, a KYC in accordance with the 
AMLA should always be possible post-ICO (for a 
so-called pure UT) but in practice, this proves to 
be more difficult than expected and surely more 
expensive. Some ICOs performed before the 
publication of the initial FINMA Guidelines on ICO 
are currently in this situation. 

The AMLA gives rise to a range of due diligence 
requirements including the requirement to establish 
the identity of the final beneficial owner and, in a 
nutshell, the obligation to be affiliated to a self-
regulatory organisation (SRO). These requirements 
can be fulfilled by having the funds accepted via a 
financial intermediary who is already subject to the 
AMLA in Switzerland and who exercises on behalf 
of the organiser the corresponding due diligence 
requirements.3 In these circumstances, ICO 
organisers do not themselves have to be affiliated 
to a SRO or to be licensed directly by FINMA. You 
will find more details about this under the Chapter 
entitled “KYC standards in Switzerland”.
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Project owners
BENEFITS

No requirement of a prospectus for the issuance 
of UTs or liquidity since they simply create an 
ecosystem of future users of a platform and provide 
access to users worldwide. Some foreign (i.e. non-
Swiss) jurisdictions consider UTs as a security. In 
addition, some foreign (i.e. non-Swiss) jurisdictions 
consider a website without any access restrictions 
as a “public offering” in their jurisdiction. For these 
reasons, it is hereby recommended to target 
specific foreign jurisdictions (at the time the ICO is 
launched) and to make sure, for instance by means 
of a disclaimer and geo blocking tools, to include 
the regulatory (including cross border) regime 
requirements.

DRAWBACK

Ideally, the targeted contributors should be the 
users of the platform. However, they are not always 
interested or willing to use the services of the 
platform and may only seek (for some of them) a 
short or middle term return upon the listing of the 
UT.

Contributors
BENEFITS

Contributors are able to be prime time users of 
the platform by testing it, making comments and 
proposing adjustments.

DRAWBACK

UTs do not usually grant any economical rights 
towards a counterparty (right to receive interests or 
dividends).

RECOMMENDATIONS

In order to launch an ICO for a UT, the TGE 
issuer should make sure that the underlying DLT/
blockchain infrastructure of its platform with its 
services and the UT’s functions are functional 
before issuing the token. If the platform has several 
services, all the services should be functional. If this 
is not the case, the token issuer should have at least 
its main services functional, but there are still risks 
that FINMA will not consider the remaining services 
as accessory services or nice-to-have. Therefore, 
all functions mentioned in the project’s white paper 
should in our view be functional at the time the UT is 
being issued. 

In addition, due to the current market, it is advisable 
to have first traditional equity financing rounds 
(seed, Series A, even B) with a strategic investor 
before launching the private and the crowd sale. 
Indeed, it will give credibility to the project and 
appropriate funding for the launch of the ICO.
UT issuers will be required to obtain a ruling from 
FINMA prior to proceeding with the ICO or to 
comply with both AML and security regulations 
when issuing the token.

DOCUMENTATION

In order to issue a UT under Swiss law, the following 
documentation will need to be drafted:

· a white paper explaining the project of the token 
issuer as well as the team;

· a memorandum of law qualifying the token or 
a non-action letter to FINMA (ruling) in order 
to obtain a confirmation that FINMA will not 
treat the token as a security (the latter is a best 
practice in Switzerland, based on the SBA 
recommendations mentioned above);

· a token purchase agreement for the private sale 
(see 6.2 of the White Paper);

· a token purchase terms and conditions for the 
pre-sale and the ICO;

· a tax ruling issued by the local (cantonal) tax 
authorities.
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Asset tokens
According to FINMA, so-called “Asset Tokens” (i.e. 
physical assets tokens and security tokens, “ST”) 
“represent assets such as a debt or equity claim 
on the issuer. Asset tokens promise, for example, a 
share in future company earnings or future capital 
flows. In terms of their economic function, therefore, 
these tokens are analogous to equities, bonds or 
derivatives. Tokens which enable physical assets 
to be traded on the blockchain also fall into this 
category”.1 In other words, Asset Tokens cover both 
securities (valeurs mobilières / Effekten such as 
shares and bonds) and physical (hard) assets. 

As FINMA’s ST definition is broad, we will list 
potential types of underlying STOs, namely: shares, 
participation rights, bonds, certificates / structured 
products (including AMC), real estate, precious 
metals and more generally commodities.

a) Share
DESCRIPTION

Shares (Art. 622 CO) are transferable securities 
conferring to their holder economic and voting 
rights within the company. With the entry into force 
of the new provisions of the CO on 1 February 
2021, in particular Art. 973 para. 1 CO, the Swiss 
Parliament introduced the so-called “registered 
uncertificated security”, that is a paperless security 
that can document in particular ownership 
rights on shares. Alike the non-digital registered 
uncertificated securities (Art. 973c para. 1 CO), 
registered uncertificated securities must be entered 
into an uncertificated securities register. Before this 
date, the CO did not offer the possibility to legally 
link rights such as ownership rights directly to a 
token. Trading shares under Swiss law requires a 
written instrument (i.e. written signatures), which 

1 FINMA Guidelines on ICO, chapter 3.1, p. 3.

rendered digital transfers complicated in the past. 
Even though authenticated electronic signatures 
(within the meaning of Art. 14 para. 1 CO) are 
deemed under Swiss law as equivalent to a 
handwritten signature, this solution has proven to 
be difficult to implement on DLT. The registered 
uncertificated security regime provides for an 
exception to the rule of written form of Art. 165 CO 
as soon as the right is recorded on a distributed 
register. An uncertificated securities register must 
meet certain legal requirements in order to be 
valid under Swiss law. Furthermore, the registered 
uncertificated security can only be transferred and 
asserted via the uncertificated securities register 
(Art. 973d para. 1 CO) as opposed to an agreement 
among the parties.

The tokenization of shares may be done on all or 
part of the shares of a company. In addition, it may 
be tokenized at various stages of the company’s 
life, such as at the incorporation of the company, 
following a capital increase, or as a conversion of 
existing shares. 

From a technical perspective, the action issued 
in the form of a token will most often require the 
implementation of a “smart contract” that will 
govern the functions and attributes of the token. 
In this sense, we notice that there are quite a few 
standards, most often set by private organizations, 
in particular the Capital Market Technology 
Association (CMTA).

The CMTA is a non-profit association, which was 
created in Geneva with the idea that DLT has the 
potential to simplify the financing of companies and 
democratize their access to financial markets. One 
of the main objectives of the CMTA is to promote 

the issuance and trading of traditional capital 
market instruments such as equity in the form 
of digital tokens. The CMTA also seeks to adopt 
standards and systematize good practice in order to 
facilitate the treatment of digital assets by financial 
intermediaries. In this regard, the CMTA issued a 
blueprint for the tokenization of shares of Swiss 
corporations.1

AUTHORISATION

In our view, the preliminary step in determining 
whether an authorisation is required is being able 
to qualify the token as a security under Art. 2 let. b 
FMIA.

The token is qualified as a security under Art. 2 
let. b FMIA when it constitutes a standardised 
certificated or uncertificated security, a derivative 
or an intermediated security, and is suitable for 
mass trading. In practice, it is accepted that this 
qualification is achieved when the securities are 
structured and split in the same way, fungible and 
publicly offered for sale. 

Then, we generally differentiate between two types 
of situations for STOs. The first is the sale of tokens 
on a primary market, i.e. during an initial sale, for 
example during the incorporation of a company. The 
second is the purchase and sale of this token on a 
secondary market - such as a stock exchange -, i.e. 
following the sale on the primary market.
In the first case related to the primary mar
ket, an offering by the issuer of its own shares 
(token) on the primary market (issuance for own 
account) is generally not subject to authorisation 
(unless the token qualifies as a collective investment 
schemes or a derivative instrument) whereas 

1  http://www.cmta.ch/wpcontent/uploads/CMTA-Blueprint-for-the-tokenization-of-shares-of-Swiss-corporations-1.pdf> (consulted on March 12, 2021).
2 See art. 12 as well as 41 FinIA.

underwriting securities issued by a third party (the 
issuer) and offering them to the public on a primary 
market on a professional basis will require a prior 
authorisation under the Financial Institutions Act 
(FinIA) as securities firm (maison de titres).2 

It should be noted that the activity must be 
“professional”, i.e. represent a certain importance, 
on a regular basis (and not only a one-time 
activity). A single issuance activity (for instance by 
a subsidiary, sister or holding company) should in 
principle not considered as a professional activity. 

Finally, possible authorisations may be required 
abroad. In particular, the European MiFID II 
regime should be considered when a share is 
a financial instrument and when the offering is 
directed at European investors. In addition, it is 
worth mentioning the American vindictive regime 
and the famous Howey test (what looks like a 
share or behaves as a share is considered as a 
share) for the qualification of securities. According 
to our understanding of the SEC’s position, if 
the SEC concludes that the token satisfies the 
Howey test, the token shall be considered as a 
security. However, if it appears to the SEC that the 
contributor is buying a token that may only be used 
in an already existing platform then the token could 
be qualified as a utility (use) token which may not 
have the characteristics of a security. A specific 
legal advice by a US trained lawyer is advisable.
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PROJECT ISSUERS

Benefits
Among the advantages for project issuers, DLT first 
allows an easier transfer of shares by electronic 
means. In addition, it reduces the number of 
intermediaries, which is costly, and increases the 
number of possible investors on a global Internet 
scale, which makes the title liquid. The tokenization 
of shares thus enables issuers to raise capital and 
have their shares traded more quickly and more 
efficiently. Furthermore, it opens the way for new 
functionalities by using smart contracts, as well as 
creating a global and common register allowing 
synergies between different stakeholders in DLT, in 
addition to a real-time vision on shareholding.

Drawbacks
Issuers will indeed benefit from a larger number of 
investors in order to raise capital but, on the other 
hand, they may face a large number of different 
shareholders having the power to vote at the 
shareholders’ general meeting. Issuers should thus 
analyse whether it would be appropriate to tokenize 
voting shares or non-voting shares (i.e. participation 
rights, see the dedicated Chapter here below) 
before structuring its STO. 

INVESTORS

Benefits
For investors, DLT allows for more direct access by 
shareholders to their corporate rights, in particular 
voting rights, and potentially allows access to 
more projects and lower transaction costs. The 
tokenization of shares will allow the democratisation 
of private equity for any type of investors, even the 
smallest ones.

Drawbacks
DLT is still in its early stages and there are many 
concerns, particularly on the issues of scaling-up, 
system latency and governance modes. From a 
legal point of view, the tokenization of shares on DLT 
poses many challenges in light of corporate law; for 
example, the relative anonymity of systems creates 
problems in terms of voting rights and the holding of 
the shareholders’ meeting, at least until the revised 
version of the Swiss corporate law.

DOCUMENTATION

New regime
Since January 1st 2020, FinSA rules abrogated old 
rules concerning the documentation necessary 
for the issuance of assets/security tokens publicly 
through the internet. Art. 35 et seqq. FinSA set forth 
the obligation to publish a prospectus which must 
have a particular content and information, specified 
in Art. 40 et seqq. of the same set of rules. This 
being said, they are some exceptions, detailed 
below.

Content of the prospectus
Basically, the rationale of the prospectus is to offer 
some transparency to investors, in order to facilitate 
and protect their investment decision. For that 
purpose, the legislator imposes some requirements 
on the documentation that has to be communicated 
to those market actors. The prospectus, consisting 
of a stand-alone document or several individual 
documents (Art. 44 FinSA), must contain all of the 
essential information for the investor’s decision. 
It shall include information on the issuer and the 
guarantor or security provider; on the securities 
to be offered publicly or admitted to trading on a 
trading venue, specifically the associated rights, 
obligations and risks for investors; on the offer itself 

(Art. 40 para. 1 FinSA). Moreover, the prospectus 
shall contain the minimum information indicated in 
Annexes 1 to 5 of the FinSO (Art. 50 para. 1 FinSO). 
Regarding shares, Annex 1 is the one applicable.
It shall be published no later than the beginning 
of the public offer or admission of the securities in 
question to trading (Art. 64 para. 1 let. b FinSA). 
It’s important to note that a summary facilitating 
a comparison with similar securities have to be 
included at the beginning of each prospectus (Art. 
43 para. 1 FinSA).  

The prospectus must be provided in an official 
language of the Swiss Confederation or in English. 
Last but not least, in the absence of a duty to 
publish a prospectus, offerors or issuers shall 
treat investors alike when sending them essential 
information on a public offer (Art. 39 FinSA). In any 
case, and especially when the publication of a 
prospectus isn’t formally required, the publication 
of such a prospectus or at least of an investment 
memorandum detailing the terms and the risks 
of the investment is highly recommended to 
issue securities since it provides visibility and 
transparency to investors.

Exceptions
A prospectus is not required in several cases, for 
example when (Art. 36 FinSA):

· The issuance targets only professional clients 
(according to Art. 4 para. 3 FinSA); 

· The issuance is aiming less than 500 investors;
· The issuance targets investors acquiring securities 

(the shares) for a minimum value of CHF 100’000.;
· The nominal value of each share amounts to 

minimum CHF 100’000.-;
· The issuance does not exceed a total value of 

CHF 8m during a one-year period.  

Art. 37 FinSA also provides for several exceptions 
based on the type of securities that are offered 
publicly such as:

· Equity securities issued outside the scope of a 
capital increase in exchange for previously issued 
equity securities of the same class; 

· Equity securities issued or delivered on the 
conversion or exchange of financial instruments 
of the same issuer or corporate group (…). 

Exemptions also exist when it comes to the 
admission of several types of securities to trading 
(Art. 38 FinSA). 

The exception of CHF 8mio during a one-year 
period is often used for crowdfunding activities. 
One has to bear in mind when issuing bonds 
(or tokens in the form of digital bonds) that an 
issuing documentation complying with the content 
requirements of Art. 5 para. 3 let. e of the Banking 
Ordinance (BO) is required in order to avoid that the 
bonds be considered as “deposits” and to further 
avoid that the issuer be subject to a banking or 
FinTech licence requirement under the Banking Act 
(BA). 

Each issuance requires a tailor-made issuing 
documentation, which is key to reduce the Swiss 
regulatory, cross-border and litigation risks.

Review
Prior to publication, the prospectus must be 
submitted to a reviewing body such as BX Swiss 
AG or SIX Exchange Regulation AG which has 
to assess whether the prospectus is complete, 
coherent and understandable (Art. 51 FinSA).
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If the reviewing body ascertains that a prospectus 
does not meet the statutory requirements, it shall 
notify, within ten calendar days from the time of 
receipt, the submitter of the prospectus accordingly, 
exposing the reasons of such conclusion and 
asking the submitter to make the necessary 
improvements (Art. 53 para 3 FinSA). Within ten 
calendar days of receiving the rectified prospectus, 
the reviewing body shall decide whether or not it 
approves the rectified prospectus. In presence of a 
new issuer, the previously mentioned deadlines are 
of twenty calendar days. 

It is noteworthy to mention that the failure of the 
reviewing body to issue its decision within the 
previously mentioned deadlines does not constitute 
an approval of the prospectus. 
 
In addition, if new facts which could potentially 
have a significant influence on the assessment of 
the concerned securities arise or are established 
between the time of approval of the prospectus 
and the final completion of the public offering 
(or opening of trading on a trading venue), a 
supplement to the prospectus must be produced 
(Art. 56 para. 1 FinSA). This supplement must be 
reported to the reviewing body immediately upon 
occurrence or establishment of the said new fact. 

Validity
A prospectus is valid for a period of twelve months 
after the approval for public offering or admission to 
trading on a trading venue of securities of the same 
category and the same issuer (Art. 55 FinSA). 

Transition period
The legal provisions related to the prospectus 
obligation for securities for which a public offer 
was made or a request was made for admission 
to trading on a trading venue will come into force 
two years after the FinSA came into force (Art. 

95 para. 4 let. a FinSA), i.e. January 1st 2022. 
The Federal Council may extend this time frame if 
this is warranted by a delay in the reviewing body 
commencing operations (Art. 95 para. 5 FinSA). 

Additional documents
In addition, the issuer would need to have a white 
paper explaining his token project as well as a tax 
ruling issued by the local (cantonal) tax authorities.
Further additional corporate documentation is listed 
in the CMTA blueprint, which provides detailed 
information on the process of the tokenization of 
shares.

Persons who offer securities in the form of 
shares, including share-like securities allowing 
for participation rights, such as participation 
certificated, dividend rights certificated and non-
derivative debt instruments, are not obliged to 
prepare a key information document (Art. 59 FinSA). 

RECOMMENDATIONS

The SCA is aligned with and recommends using the 
CMTA standards in relation to the tokenization of 
shares as specified in its blueprint and recommends 
to the issuers to use such standards for their 
contemplated STO. 

One has to bear in mind that not all issuances 
require a full prospectus or even a prospectus. 
In the event that the issuance complies with 
the exception above (for instance the CHF 8m 
threshold), a lighter issuing documentation is 
possible. In any circumstances, any issuance 
requires a tailor-made documentation and any 
issuers should seek professional advice before 
publishing any issuing documents, notwithstanding 
the standard or main document used, for liability 
reasons (whether regulatory or civil / litigation 
reasons).

b) Participation right 
DESCRIPTION

The participation right certificates (Art. 656a CO) 
are transferable securities conferring to its holder 
only economic rights within the company. Its 
particularity is that it does not confer voting rights. 
Concisely, participation right certificates are non-
voting shares. Thus, the tokenization of participation 
rights certificate is similar to the one of the shares 
as mentioned above and the CMTA standards are 
fully applicable to this type of securities as well. That 
being said, please note that the participation capital 
must not exceed an amount equal to double the 
share capital (Art. 656b CO).

AUTHORISATION

The above consideration on whether the issuance of 
participation right certificates to the public requires 
an authorisation under Swiss law are the same as 
for the issuance of shares discussed above.

PROJECT ISSUERS 

Benefits
Among the other benefits as outlined in the Chapter 
related to the issuance of shares, one of the major 
benefits for the project issuers to issue non-voting 
shares is to raise capital to a large number of 
investors who will benefit only from the economic 
rights of the company but without voting rights. This 
would in principle ease the corporate governance of 
the company and the project as whole.
Drawbacks
As indicated, the number of participation certificates 
is necessarily limited by the fact that it may not 
exceed twice the share capital (Art. 656b CO). 
Although the number of participation certificates 
are limited, the price of each participation certificate 

to be sold to the investors can be differentiated. 
Furthermore, it might be more difficult to raise 
capital with non-voting shares compared to shares, 
because the issuers will always have the control 
on the distribution of dividends. That being said, 
issuers can grant some representations and 
warranties to investors in order to mitigate the risk 
that no dividend will be paid in the event of profits 
generated by the company.

INVESTORS 

Benefits
For investors who only seek economical rights 
within the company, participating in an STO with 
the issuance of participation rights certificates could 
definitely be a correct fit.

Drawbacks
On the contrary, investors who seek voting rights 
within the company would rather prefer investing 
in an STO with the issuance of shares. Depending 
on the type of investors involved in the STO, the 
issuance of shares or non-voting shares can have 
some benefits or drawbacks, this is the reason why 
it is important that project issuers seek advices 
before structuring their STO.

Documentation
Rules and principles developed under the Shares 
“Documentation” Part (a) applies mutatis mutandis 
to participation rights.

Recommendations 
The SCA is aligned with the CMTA standards in 
relation to the tokenization of non-voting shares as 
specified in its blueprint and recommend to the 
issuers to use take into consideration such standards 
for their contemplated STO. As previously mentioned, 
please note that issuers should seek professional 
advice to mitigate the regulatory and litigation risks.
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c) Bonds 
DESCRIPTION

Bonds are transferable debt securities (Art. 3 let. 
a item 7 FinSA) issued simultaneously in order for 
the entity concerned to obtain long or medium-
term credit. We like to refer to the bonds as 
“standardized loans” (i.e. same terms & conditions 
for several bondholders, even though the issuance 
may include various bonds’ classes / prices). A 
distinction shall be made between bonds that are 
offered for subscription publicly or privately. When 
issuing bonds offered for public subscription, a 
prospectus may be required by law (rules on the 
“Documentation” Part Prospectus Exceptions apply 
mutatis mutandis to bonds, for instance below the 
threshold of CHF 8m during a one-year period). In 
addition, from a banking regulation perspective, if 
the borrower targets more than twenty lenders, a 
prospectus is required in order not to be subject to 
a prior authorisation as a bank.

The second category of bonds includes those only 
available to selected persons and, in this context, 
the law does not require a prospectus.

Bonds are generally issued to guarantee a loan 
or renew an existing debt. They produce a fixed 
interest rate and are redeemable at maturity on a 
pre-determined date (Art. 966 CO). 

Similarly to shares (as detailed in Section A “Shares” 
of the Chapter “Asset tokens”), since 1 February 
2021, tokenizing bonds will consist in issuing them 
in the form of registered uncertificated security. 
A tokenised bond issuance will also most often 
require the implementation of a “smart contract” 
governing the functions and attributes of the token. 
Furthermore, depending on current market liquidity 
or solvency of the debtor, the underlying loan is 
matched by more or less attractive conditions 

which is why, in this context, “smart contracts” 
are an exceptionally interesting tool: they can be 
customized according to the chosen structure for 
repayment of the loan itself (guaranteed repurchase 
bonds, staggered repayment loans, convertible 
loans, indexed loans, etc.) as well as interest 
payments (deferred loans, premium bonds, variable 
interest loans, etc.).

AUTHORISATION

The above consideration on whether the issuance of 
participation rights certificates to the public requires 
an authorisation under Swiss law are the same as 
for the issuance of a share discussed above. We 
also draw the attention of the reader to the fact 
that the issuance of a prospectus may be required 
not to fall in the scope of the Banking Act and/or in 
accordance with FinSA.

PROJECT OWNERS 

Benefits
Among the advantages for project owners, 
tokenizing bonds will allow them to obtain financing 
more quickly and more efficiently. DLT also allows 
for easier transfer of the bonds issued and provides 
more liquidity to the financial instrument (as its digital 
form increases the number of possible investors). 
Finally, the use of smart contracts allows project 
owners to issue financial instruments corresponding 
exactly to the modalities of the loan they wish to 
finance and to automate the implementation of the 
related interest or loan payments.

Drawbacks
Where bonds with uniform conditions are offered 
directly or indirectly for public subscription by a 
borrower, the creditors form a community by law. 
The latter shall name one or more representative(s). 
This election process can be more complicated 

when creditors are numerous and scattered around 
the globe. Even though one could decide to set up 
an online election and decision process to mitigate 
this difficulty, Art. 6 para. 1 of the Ordinance on 
the Community of Creditors of December 9, 1949 
requires that a decision by the community of 
creditors be made in the form of an authentic act 
(i.e. by a notary). We may hope that this relatively 
old federal ordinance will be updated at some point, 
given in particular the new DTL legal & regulatory 
applicable framework.

It is also possible to authorize the representative 
to assert the creditors’ rights in order to avoid 
individual creditors having to exercise their rights 
independently.

CONTRIBUTORS 

Benefits
For contributors, DLT allows access to more 
projects as well as potentially lower transaction 
costs.

Drawbacks
DLT is still in its early stages and there are many 
concerns, particularly in light of corporate law; for 
example, the relative anonymity of systems creates 
problems in terms of voting rights and the holding of 
the creditors’ meeting (if applicable), at least until the 
revised version of the Swiss corporate law.

RECOMMENDATIONS

We recommend seeking professional legal advice 
before undertaking any issuance or trading of 
tokenized bonds, independently of their core 

1 SCA (Swiss Crowdfunding Association), White Paper on real estate crowdfunding in Switzerland, 2017,  <https://www.swisscrowdfundingassociation.ch/> 
(consulted on October 7, 2019).
2 See Section 2.2.3 of the FINMA Supplement to the FINMA Guidelines on ICO which covers tokens linked to real estate.

characteristics and payment modalities.

DOCUMENTATION

The “documentation part” under “a) Shares” 
is applicable mutatis mutandis here except 
concerning the minimum requirements related to 
the prospectus, which are to be found in Annex 2 
FinSO.

d) Real estate 
DESCRIPTION

Real estate crowdfunding involves multiple 
contributors investing in a real estate project. The 
two main investment types to choose from are also 
categorized as crowdinvesting and crowdlending.1

Real estate crowdlending involves either loans or 
bonds (i.e. standardized loans). Please also note 
that one should take into account the restriction 
of the Federal law of 16 December 1983 on the 
acquisition of real estate by persons abroad.

The crowdinvesting may be either direct (i.e. the 
investor is registered as owner of the real estate) 
or indirect, by acquiring (i) shares in a Swiss 
corporation (société anonyme / Aktiengesellschaft) 
itself owner of the real estate (club deal, provided 
that the investors make the strategic decisions and 
that no third part asset manager2  is involved, in 
order not to be considered as CIS under the CISA) 
or (ii) other type of securities linked to real estate.
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We are only at the start of the 
fourth industrial revolution.
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Direct ownership
The representation within a title of property, which 
is therefore equivalent to the securitization of a 
real right in the said title, is only possible under 
Swiss law within the limit of the real rights’ numerus 
clausus. It is therefore accepted that real estate 
or its equivalents cannot be represented in a title, 
and even less in an intangible title on a distributed 
register. 

Indeed, given that the land registry is not yet on the 
blockchain, or even technically compatible with it, it 
is currently in our analysis not legally feasible to link 
a token to a real estate property title in Switzerland. 
However, once the land registry will be partially or 
totally, on the blockchain, this will be theoretically 
feasible. 

Equity
The issuer of shares should ensure not to be 
considered as a collective investment scheme (CIS) 
within the meaning of CISA. 

To do so, the shareholders must be in a position 
to manage their financial interests themselves.1 In 
addition, the following requirements apply2:

· Investors’ rights shall be set out in the articles of 
incorporation; 

· The investors shall take the investment decisions; 
· The investors shall be informed about the status 

of the investments on a regular basis;
· The number of members shall not exceed twenty 

(usually called “club deal”).

In practice, it is recommended to obtain a FINMA 
no-action letter, given the FINMA’s practice in 
relation to real estate and crowdfunding. As regards 

1 Art. 2 § 2 let. f CISA.
2 Art. 1a CISO.

the tokenization of the shares, we refer to Section A 
“Shares” of the Chapter here above entitled “Asset 
tokens”. 

Bonds/Loans
In this model, the investor makes a loan to the 
borrower who owns the property. The investor 
receives regular interest payments and the nominal 
amount at the end of the period (duration). 
From a banking regulation perspective, if the 
borrower targets more than twenty lenders, a 
prospectus is required in order not to be subject to 
a prior authorisation as a bank. If less than twenty 
lenders are targeted, such transaction is called a 
“club deal” and no prospectus (neither a banking 
license) is required.

Collective Investment Schemes
To our knowledge, no Swiss real estate CIS (i.e. 
fund) has tokenized its units or shares yet. 

Securitization of real rights
Finally, it should be noted that the Federal Act on 
the Adaptation of Federal Law to Developments in 
the Technology of Distributed Electronic Registers 
(DLT Act) brings no changes for the securitization of 
real rights. The only notable exception concerns the 
implementation of a new Art. 1153a CO concerning 
the securitization on DLT of documents of title to 
goods. However, the second legislative change for 
DLT could potentially open up this path, as it will 
affect collective investment placements in particular. 
Finally, apart from the real estate topic, it can be 
observed that some States, such as Sweden, are 
conducting pilot projects in order to use the DLT 
for their land registry. The Canton of Geneva is also 
conducting such pilot project. 

AUTHORISATION

For all types of real estate crowdfunding, it is highly 
recommended to obtain a no-action letter (ruling) 
from FINMA, in particular from CISA perspective. 
FINMA has issued a few decisions for such tokens 
in relation to real estate, including in relation to 
equity based crowdfunding (crowdinvesting), 
crowdlending and tokens linked to direct real estate.

In addition, the creation of a real estate CIS requires 
an authorisation (for an open-ended investment 
company) respectively approval (for a CIS) from 
FINMA.

PROJECT OWNERS AND 
CONTRIBUTORS

Benefits
The securitisation of real estate in a CIS will provide 
a large perspective on real estate financing for 
investors. In addition, DLT makes it possible to avoid 
certain intermediaries and maintain an inalterable 
land ownership register.

Drawbacks
The problem, in our opinion, remains that real 
estate is subject to local regulations and is not very 
open to international trade. In particular, the lack of 
identification on the DLT is not compatible with the 
requirements of the law regarding the purchase of 
real estate (securities) by foreigners.

1 See FINMA Supplement, Section 2.2.2, p. 3.

DOCUMENTATION

· Prospectus (where applicable) and full 
authorisation / approval documentation (as 
required by the FINMA applicable practice 
guides) for the CIS 

· See Sections A and C of the Chapter “Asset 
tokens” respectively in relation with shares and 
bonds

DOCUMENTATION

Again, in particular regarding real estate & 
crowdfunding, it is highly recommended to project 
owners to obtain a no-action letter from FINMA.

e) Precious metals & commodities 
DESCRIPTION

Swiss law does not prevent the tokenization of 
commodities, including in the form of a security. 

On September 11, 2019, FINMA published a 
Supplement (the “FINMA Supplement”) to the 
FINMA Guidelines on ICO which covers in particular 
tokens linked to commodities. 

In a nutshell, according to FINMA, if a “stable coin 
merely evidences an ownership right of the token 
holder, it generally does not qualify as a security”.1 
In such circumstances, the token is a digital 
certificate of ownership, linked to the commodities. 

According to FINMA, “this presupposes that (i) an 
ownership right and not merely a contractual claim 
to the underlying commodities exists, (ii) the transfer 
of the token results in the transfer of the respective 
ownership right and (iii) the commodities are not 
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deposited pursuant to Art. 481 CO”1, i.e. are not 
commingled but segregated.

On the other hand, “when there is a contractual 
claim on the commodities, the token will generally 
qualify as a security and possibly as a derivative – 
insofar as it is linked to a financial market activity”.2

 
The FMIA contains some requirements applicable 
to derivatives and FinIA contains requirements 
applicable to the issuer of derivatives.

Indeed, an entity creating a derivative on a 
professional basis and which offers them to the 
public on the primary market, for its own account or 
for the account of a third party, is considered as a 
securities firm (maison de titres / Wertpapierhäuser) 
according to Art. 12 let. b FinIA.

The definition of derivatives is the following:
Derivatives are “financial contracts whose value 
depends on one or several underlying assets and 
which are not cash transactions”.3 “More specifically, 
derivatives are deemed to comprise financial 
contracts whose price is derived specifically from:

a. assets such as shares, bonds, commodities and 
precious metals;

b. reference values such as currencies, interest 
rates and indices”.4

The common point among these underlyings is 
that they are all fungible. In other words, they can 
be replaced by another asset of the same nature 
(characteristics).

1 Ibid.
2 Ibid.
3 Art. 2 let. c FMIA. 

4 Art. 2 § 2 FMIO. 
5 Art. 2 al. 3 let. c AMLA.

As soon as the underlying of a token is a fungible 
asset, one has to make sure that the smart contract 
(token) will not be considered as a derivative.

One solution to avoid such qualification is to give 
access directly to the commodities (ownership title) 
instead of providing the investor with an “option” to 
buy or receive the commodities. 

FINMA has issued a few rulings (no-action letters) 
for such token in relation to precious metals. This 
being said, it is highly recommended to address 
such request by FINMA, given the potential 
consequences in case of a qualification as 
derivative. 

AUTHORISATION

In case the token linked to the commodities (or 
precious metals) is an ownership title and complies 
with the requirements under Section 2.2.2 of the 
FINMA Supplement, not authorisation is required. 

From an AMLA perspective, “financial intermediaries 
are also persons who on a professional basis accept 
or hold on deposit assets belonging to others or 
who assist in the investment or transfer of such 
assets; they include in particular persons who …

c. trade for their own account or for the account 
of others in banknotes and coins, money market 
instruments, foreign exchange, precious metals, 
commodities and securities (stocks and shares and 
value rights) as well as their derivatives”.5 
Therefore, the AMLA will apply for instance in case 
of trading activities for third parties on a professional 

basis (as such term is defined under AMLA) in 
relation to token linked to commodities or precious 
metals.1 An affiliation to a SRO or the intervention of 
a third party financial intermediary under AMLA is 
required (for further details, see the Chapter “KYC 
standards in Switzerland”). 

In addition, the application of BA is “probable” for 
instance “where there is a contractual claim against 
the issuer on bank account precious metals”.2

PROJECT OWNERS

Benefits
Tokens linked to commodities or precious metals 
may provide the project owner with larger “crowd” 
of potential investors. The DLT may also be used as 
a register to prove the purity of the commodities or 
precious metals, as well as their origin.

Drawbacks
Many project owners, ICO or STO have tried to sell 
coins or tokens linked to commodities or precious 
metals, and only a few of them had a FINMA ruling 
and were well structured in our view. 

CONTRIBUTORS

Benefits
The investor has not always easily access to direct 
commodities or direct precious metals. In our view, 
tokens are a good way to democratize commodity 
or precious metals markets. 

Drawbacks
Historically, commodity and precious metal markets 
were reserved to institutions and professional 
investors, and required specific (depending 

1 Art. 5 AMLO and FINMA Circular 2011/1 “Acting as a financial intermediary under AMLA”, N [72] – [75].
2  FINMA Supplement, Section 2.2.2, p. 3.

on each commodity and precious metal) and 
macroeconomic knowledge, which are not easy to 
grasp.

RECOMMENDATIONS 

Again, in particular regarding commodities and 
precious metals, it is highly recommended to project 
owners to obtain a no-action letter from FINMA.

DOCUMENTATION 

In case the token linked to the commodities is an 
ownership title and complies with the requirements 
under Section 2.2.2 of the FINMA Supplement, 
terms & conditions (for the sale) are required. In 
addition, the project owner will have to structure the 
custody of the commodities or precious metals (i.e. 
agreement with a custodian). 

f) NFTs
DESCRIPTION

A non-fungible token (NFT) is a cryptographic asset 
with a unique identification code and metadata 
representing tangible and non-tangible items. This 
unique code differentiates itself from any other 
cryptographic asset.  

NFTs are well known to represent the ownership 
rights of a unique asset, using the blockchain. To 
create NFTs, the assets need to be non-fungible 
and structured for a NFT. The NFT will certify the 
ownership of this unique non-fungible asset and is 
stored on an open blockchain ledger.
 
A vast majority of NFTs are structured in smart 
contracts using the ERC 721 token standard. The 
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ERC-721 refers to the guiding standard used to 
create non-fungible tokens atop on the Ethereum 
blockchain. NFTs can also be built on top of other 
decentralized networks such as for example “EOS”. 
This standard provides for a minimum interface 
including ownership details, security and metadata 
which allows to exchange an distribute the NFTs. 

Contrary to fungible tokens, NFTs are not tailored 
to be traded or exchanged at equivalent values. 
Each NFT is unique, which means that each NFT 
has its own valuation. This differs from fungible 
tokens like some cryptocurrencies, which are or 
seems identical to each other and, therefore, can 
be used as a medium for commercial transactions. 
As a consequence, when transferring the NFT, the 
historical ownership data stored on the blockchain 
allows to verify the authenticity without the need for 
a third-party verification.

Another important characteristic is that NFTs are 
immutable. It also allows buyers to actually possess 
the NFT. 
 
A third but not less important characteristic is their 
indestructible character, i.e. the NFT cannot be 
deleted, removed or replicated.  

According to FINMA’s written practice, a token 
which represents a title of ownership, within the 
meaning of property law, on a movable asset 
should not be considered as a security.

In conclusion, NFTs on tangible (hard) assets should
be considered as Asset Tokens as defined by the
FINMA Guidelines but not as securities, if they are
structured as a title of ownership of the relevant
asset.

Other types of NFTs (on non-tangible / non-hard
assets) are not covered by this White Paper. 

AUTHORISATION

In case of NFTs representing an ownership title on
hard assets, no authorisation is required, unless the 
issuer is performing a public auction under Swiss 
law.

From an AMLA perspective, NFTs are mainly used 
nowadays for auctions on digital art. Although it is 
not mandatory as such to perform a KYC/AML due 
diligence process in relation to the acquiror of a NFT
(unless the transaction includes cash payments, 
which is unlikely in relation with NFTs), it is 
recommended to perform the necessary KYC/
AML procedure before transferring the NFT to the 
acquiror, especially if the amount is substantial.

PROJECT OWNERS

Benefits
NFTs reduce the risk of counterfeiting. One of the 
other advantages of NFTs is the market efficiency 
which allows the conversion of a physical asset into 
a digital asset and gives the possibility to improve 
the business process by making it easier for 
different actors in the supply chain to interact with 
each other. NFTs can help track the provenance of
products and sales related to the asset. They even
allow to remove certain intermediaries who would
otherwise be involved in the sale process.

Drawbacks
The development of decentralized applications for 
NFTs might be costly and time consuming.

CONTRIBUTORS 

Benefits
NFTs reduce the risk of counterfeiting. One of the
The added value of NFTs for buyers is the possibility
to add authentic details about the provenance and

the ownership of the assets. It reduces the risk of
buying a counterfeit product. 

Drawbacks
NFTs are at an early stage phase. The market needs
to find a less volatile ecosystem.

RECOMMENDATIONS 

Regarding NFTs, it is important to process with
caution before acquiring an NFT due to lack of
maturity of the market.

DOCUMENTATION  

For NFTs, the only documentation required would 
be the terms and conditions covering the sale of the 
NFT. If the issuer is a Swiss entity and is performing 
an auction, it is important to take the necessary 
step to fall into a private auction, otherwise, an 
authoritzation will need to be obtained beforehand. 
It is advised to seek legal advice in this respect.

g) Mining Royalties (Net Smelter Return)
DESCRIPTION

As challenging financing conditions continue to 
be, miners, especially in gold mining, have been 
looking for financing options to fund their ventures. 
While traditional financing options - bonds, loans, 
project finance, prepayment, convertible bonds, 
equity - remain generally the most attractive, it is also 
common for companies to access multiple financing 
sources to diversify their capital structure, combining 
traditional financing options with alternative financing 
sources - royalty, streaming and/ or private debt. 
Mining royalty and metal streaming have been 
particularly popular with miners in the last decade as 
an alternative financing source for growth projects, 
allowing access to early-stage capital without diluting 
equity ownership.
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A mining royalty is a right to receive payment based 
on a percentage of mineral production or of the 
revenues or profits generated from the sale of those 
minerals at a mine. A royalty typically involves an 
up-front payment to the mining company from the 
royalty holder (i.e. investor) in return for a contractual 
undertaking from the mining company to pay a 
specified percentage of future revenue for a specified 
period. This can be based on a percentage revenue 
based on, for example, profit, net smelter return 
(NSR) or production. The up-front payment received 
from a mining royalty investment can be used for 
many purposes, from general corporate purposes 
and capex to acquisitions and even exploration.

According to FINMA, so-called “Asset Tokens” (i.e. 
physical assets tokens and security tokens, “ST”) 
“represent assets such as a debt or equity claim on 
the issuer. Asset tokens promise, for example, a share 
in future company earnings or future capital flows. 
In terms of their economic function, therefore, these 
tokens are analogous to equities, bonds or derivatives. 
Tokens which enable physical assets to be traded on 
the blockchain also fall into this category”.1 
Thus, tokens representing NSRs are royalties 
derived from specified percentage of future revenue 
and should in principle fall under the category of 
Asset Tokens as defined by the FINMA Guidelines 
and should be considered as securities.  

RECOMMENDATIONS 

The above consideration on whether the issuance of 
NSRs to the public requires an authorisation under 
Swiss law are the same as for the issuance of a 
share discussed above. 

1 FINMA Guidelines on ICO, chapter 3.1, p. 3.

PROJECT OWNERS

Benefits
The flexibility and profit-sharing mechanism of 
mining royalty finance is particularly attractive as 
it allows mining companies, to access up-front 
funding as a substitute to an equity raise or debt in 
order to fund the development and construction of 
an asset. 

The royalty token offering gives greater control 
to the mining company in raising royalty-linked 
capital and potentially diversifies the sources of 
royalty finance away from the select group of listed 
royalty companies and specialist funds that have 
traditionally dominated this realm of mining finance.  

Drawbacks
Although NSRs have numerous advantages to 
access funding, investors may not be familiar with 
royalties tokenization yet and might therefore be 
reluctant to accept tokenized NSRs. This is likely to 
evolve after “royalty tokenisation” may reach mass 
adoption in this sector.

CONTRIBUTORS

Benefits
Owning a royalty does not involve any operating or 
capital expenditure commitments. Royalties are non-
dilutable because they are typically tied directly to 
production or revenue, where ordinary shareholders 
are frequently heavily diluted by equity placings 
and royalties often benefit from future exploration 
potential, providing holders with significant upside.

Drawbacks
The size, complexity and cost of projects mean they 

require many years of exploration and development 
before reaching production, investors should 
thus make a thorough due diligence on mining 
companies before investing in tokenized NSRs.

RECOMMENDATIONS 

We recommend seeking professional legal advice 
before undertaking any issuance or trading of 
NSRs, independently of their core characteristics 
and payment modalities.

DOCUMENTATION 

The “documentation part” under “a) Shares” is 
applicable mutatis mutandis here except concerning 
the minimum requirements related to the prospectus, 
which are to be found in Annex 2 FinSO, being 
specified that the issuing documentation needs to be 
adapted to the NSRs.
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Private sale
A new “private placement regime” applies since 
January 1, 2020. It is summarized above in relation 
to Art. 36 FinSA and provides in a nuthshell that a 
prospectus is not required when:

· The issuance targets only professional clients 
(as such term is defined in the Financial Services 
Act); 

· The issuance is targeting less than 500 investors; 
· The issuance targets investors acquiring 

securities for a minimum value of CHF 100’000.-;
· The nominal value of each bond amounts to 

minimum CHF 100’000.-;
· The issuance does not exceed a total value of 

CHF 8m during a one-year period. 

Token transfers
The transfer can be observed from two 
perspectives. Firstly as a technical purpose but 
also, secondly, in its legal notion of the tradition of 
the law it incorporates. From a technical point of 
view, the transfer will depend on the rules of the 
distributed registry contained in the concerned 
protocol, as well as possibly on its governance. 
From a legal point of view, the transfer will depend 
primarily on the applicable law but also on the 
classification of the token. Assuming that Swiss 
law is applicable, the following assumptions can be 
made:

Tokens with no counterpart
In the event of a transfer of tokens that do not 
represent legal counterparts, the transfer can be 
made freely, without any form. These may be pure 
crypto money, such as Bitcoin, but also tokens that 
carry simple information. For example, it could be 
the representation of a movable object by a token, a 
construction prohibited under Swiss law, which 

should then be seen as a purely informative title 
of proof and therefore transferable without any 
formalities.

Tokens with legal counterparts
For transfers of tokens representing legal 
counterparts, a distinction should be made between 
the different possibilities for its incorporation. 
First, incorporation as an uncertificated security 
(Art. 973c CO) will require that the assignment takes 
the written form (Art. 165 CO), i.e. the qualified 
electronic signature form, which is its technical 
equivalent. 

Second possibility, the transfer of the token, which 
represents an intermediated security according to 
FISA. The intermediated security must follow the 
rules of the credit (Art. 24 FinSA).

Since 1 February 2021, the third possibility exists 
through the addition of Art. 973d CO, which 
provides for registered uncertificated security 
and an exception to the rule of written form of 
Art. 165 CO as soon as the right is recorded on a 
distributed register guaranteeing certain minimum 
characteristics. In this case, the transfer of the 
right may be made by simply increasing the value 
of the security on the creditor’s account. It should 
be noted that holding the private key should not 
therefore be considered as a transfer, only the 
content of the register would formalize a transfer.

Rights that were never securitized 
before and other non-transferable 
rights
The advantage of the development of distributed 
registers is that they can represent abstractions 
as well as rights, such as copyrights, which until 
then had difficulty being represented in a title. It 
is premature to give an opinion on these cases. 
However, it should be noted that the constitution 

of these rights should be allowed and their transfer 
could then possibly differ from what has been 
presented. 

In the meantime, they are non-transferable rights 
for several reasons. In this regard, mention should 
be made, for example, of rights closely linked to 
a person, such as certain copyrights of an author 
over his work, or the token representing the digital 
identity of a physical person. In such cases, the 
technical impossibility of the token transfer should 
be verified.

The legal transfer reserve
Use cases of legal automatic transfers should be 
reserved. For instance, in the event of the death of a 
token holder regardless of the token’s classification, 
his tokens shall automatically become (under Swiss 
law) part of the inheritance estate (notwithstanding 
any modification of the related token register).

The Swiss “Lex DLT” 
On 25 September 2020, the Swiss Parliament 
adopted the Federal Act on the Adaptation of 
Federal Law to Developments in the Technology 
of Distributed Electronic Registers. The private law 
sections have entered into force on 2 February 2021 
whereas the remaining adaptations are expected to 
come into force on 1 August 2021. In particular, it 
introduces the regime of uncertificated securities on 
a DLT under the new Art. 973d CO.
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KYC standards in 
Switzerland
Issuers of Asset Tokens (securities) are generally 
required to comply with AML and KYC due 
diligence duties. Indeed, although issuers are 
not legally required to comply with AML/KYC 
processes under the Anti-Money Laundering Act 
(AMLA), Swiss banks offering their services to 
issuers will typically require that they comply with 
AML/KYC duties just like the institutions who fall 
under the AMLA’s scope – so-called « financial 
intermediaries ». However, with greater clarity and 
understanding of the technology and the business 
model underlying STOs, this may change in the 
near future. 

We will first describe in broad terms what these 
duties are before giving an overview of the way they 
can be implemented by issuers in practice.

Duties
Institutions that are subject to AML legislation 
have the duty to identify and report suspicious 
transactions to the competent authorities. These 
are called « due diligence duties ». In this context, 
transactions are « suspicious » when there is a 
reasonable possibility that the client’s funds are the 
proceeds of criminal acts – most notably drug trade 
and organized crime – or if there is possibility that 
they may be used to fund terrorism.

The AMLA provides five main due diligence duties:

· The duty to verify and document the identity of 
the customer, or, as it is most widely known, the 
know-your-customer (KYC) rule;

· The duty to establish the identity of the 
beneficial owner of the funds, that is the natural 
person who ultimately owns or controls the 
customer’s funds, or the person who exercises 

ultimate effective control over a legal person or 
arrangement;

· The duty to ascertain the nature and purpose of 
the business relationship;

· The duty to clarify the economic background 
and the purpose of unusual, suspicious, or 
otherwise « high-risk » transactions or business 
relationships, that is to require the necessary 
additional information in order to ascertain 
whether the transaction or the relationship is 
presumably legal or suspicious;

· The duty to report suspicious transactions and 
individuals to MROS.

In practice
The AMLA and its various execution ordinances 
leave a very large leeway regarding the ways in 
which due diligence duties are supposed to be 
implemented in practice. In the following paragraph, 
we will take a look at five key points to keep in mind.
 
First, the intensity of the due diligence will generally 
depend on the value of the intended transaction. 
In practice, businesses define a set of thresholds 
that trigger different forms of control. The higher 
the value of the transaction, the more thorough the 
implementation of the duties listed above will be. 
For instance, the CMTA recommends that issuers 
have – at least – a video-conference with the 
contributors whose intended participation exceeds 
CHF 100’000.-.

There are a number of uncertainties regarding 
the application of AML/KYC requirements to 
cryptocurrencies and crypto assets. For instance, it 
is not clear how to apply the know-your-customer 
rule when the customer’s assets consist in crypto 
assets, or if transactions with crypto assets have 
to be regarded as « high-risk transactions ». It is 
therefore recommended to comply with the AML 
Standards for Digital Assets edited by the CMTA, 
which is the most thorough attempt at answering 
the many questions crypto assets raise in practice.

The Issuer should prepare a list of excluded 
jurisdictions whose nationals and residents will not 
be able to participate in the offering. The excluded 
jurisdictions should include « high-risk and non-
cooperative jurisdictions » in the fight against money 
laundering as well as States under sanctions by 
the Swiss government and the European Union. 
If the Issuer has a nexus with the United States, 
he should enquire whether he has to comply with 
embargoes and economic sanctions imposed by 
the US government.

Swiss law doesn’t permit the complete automation 
of the AML/KYC processes. When applicable, 
it is necessary for a human being to validate the 
business relationship before any transaction. The 
standards by which the know-your-customer rule 
can be applied in online environments is set forth in 
a Circular by the FINMA.1

1 2016/07 Circulaire FINMA Identification par vidéo et en ligne (03.03.2016).

Finally, due diligence duties are generally 
outsourced to specialized firms. As the compliance 
with AML regulations is imposed by Swiss banks, 
rather than by the AMLA itself, it is advisable for 
the Issuer to consult its bank before contracting 
such a firm, and to submit the identity of the service 
provider it has chosen for its approval. Of course, 
firms can comply with their due diligence obligations 
by employing their own, in-house team of legal 
advisors and compliance officers. The choice 
between insourcing or outsourcing compliance 
services generally rests on a cost/benefit analysis.
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New DLT-Trading 
Facility Licence
The DLT Act introduces the concept of DLT-trading 
facilities, allowing entities to offer multilateral DLT-
based asset trading, clearing, settlement and 
custody (i.e. crypto exchanges) (see in particular 
Art. 73a et seq. of the new Financial Market 
Infrastructure Act (FMIA) and the new FMIO 
Ordinance) without for instance a banking licence, 
a securities dealer’s licence, a central securities 
depository licence and/or a payment system 
licence.

DLT-trading facilities facilitate the trading of 
registered uncertificated securities (i.e. once they 
are standardised and suitable for mass trading) and 
foreign equivalents, as well as other digital assets 
such as payment tokens/coins (e.g. BTC, ETH) and 
utility tokens (“DLT Assets”). DLT-trading facilities 
may include a larger number of participants such as 
unregulated companies or retail clients as long, as 
the latter act in their name and on their own behalf. 
These actors will no longer have to trade shares for 
instance via their bank or a securities dealer.

In general, the requirements for DLT-Trading 
facilities are similar to those for financial market 
infrastructures. The DLT-Trading facility licence 
is nevertheless also suitable for smaller market 
players as lower licence requirements in terms of 
organisation/governance and capital are required 
for “small” DLT-trading facilities with a trading 
volume of DLT Assets of max. CHF 250 million per 
year, a custody volume of DLT Assets of max CHF 
100 million per year, a settlement volume of DLT 
Assets of max. CHF 250 million per year and no 
credit allocation.

Conclusion
The SCA hopes that this White Paper will be 
useful to the Swiss and international FinTech / 
crowdfunding community, entities interested in 
issuing security tokens as well as potential investors 
in STOs. 

It is our conviction that sharing past experiences 
and knowledge will enable all of us to improve best 
practices, whether at the level of technology, legal 
or any other levels. 

The main purpose and target of SCA since 
2015 has always been to communicate about 
crowdfunding. Even though some leading actors 
are know well experienced (since 2015) in this type 
fund raising, it is still relatively new for many others 
and not sufficiently used, in our view, compared to 
traditional methods of fundraising (which remain 
useful and necessary).
 

Leading actors 
of the Swiss STO 
ecosystem
Thanks to many factors, such as (i) the Swiss legal 
& regulatory framework, (ii) the proactivity of Federal 
authorities, including FINMA and the Federal 
Department of Finance, (iii) the proactivity of several 
cantonal authorities, including Geneva, and (iv) the 
great collaboration of some banks, some financial 
intermediaries and several other professionals, 
Switzerland has been able to develop a great STO 
ecosystem, which is still growing. 

Leading actors in the STO ecosystem are 
numerous. The purpose of this section is not to 

establish a list of such actors. Geneva state has 
established a list of numerous actors active in the 
area of DLT, available online.1 

We invite any persons interested in STO and 
crowdfunding to contact us and to join the 
association (or related associations). Such 
collaboration - at an association level - has 
also been very helpful to share experiences on 
crowdfunding and STO. 

As regards the Swiss crowdfunding platforms, 
a report of the University of Lucerne called 
“Crowdfunding Monitoring Schweiz 2020”2  lists 
a total of 39 crowdfunding platforms established 
in Switzerland - all forms of crowdfunding 
combined - as of 20 April 2020. A certain number 
of foreign platforms are also active in Switzerland. 
In 2019, 180’000 persons have participated to a 
crowdfunding campaign. Between 2018 and 2019, 
crowdlending increased by 60%.  As regards STO, 
there is no official studies from Swiss Universities at 
the time this White Paper is published.
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